
CONGRESSIONAL RECORD — SENATES11872 October 8, 1998
am delighted that he has played an im-
portant role in this piece of legislation,
as he has in so many others. And it will
be, I am sure, successfully pursued.

The PRESIDING OFFICER. Under
the previous order, the conference re-
port is agreed to, and the motion to re-
consider the vote is laid upon the table.

The conference report was agreed to.
f

EXECUTIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
go into executive session to consider
the nomination of William A. Fletcher
to be a United States Circuit Judge.
f

NOMINATION OF WILLIAM A.
FLETCHER, OF CALIFORNIA, TO
BE UNITED STATES CIRCUIT
JUDGE FOR THE NINTH CIRCUIT

The PRESIDING OFFICER. The
clerk will report Executive Calendar
No. 619, on which there will be 90 min-
utes of debate equally divided in the
usual form.

The assistant legislative clerk read
the nomination of William A. Fletcher,
of California, to be United States Cir-
cuit Judge for the Ninth Circuit.

Mr. SESSIONS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Alabama.
Mr. SESSIONS. Mr. President, the

role of the Senate is to advise and con-
sent in nominations by the President
for judicial vacancies. That is under-
stood in the Constitution. Every nomi-
nee of the President comes before the
Judiciary Committee and then they
come before this body for a vote. We
are at this point analyzing the nomina-
tion of William Fletcher, Willie Fletch-
er from California, to the Ninth Cir-
cuit. I regretfully must say I have con-
cluded that I have to oppose that nomi-
nation. And I would like to discuss the
reasons why.

Most of the nominations that have
come forward from the President have
received favorable review by the Judi-
ciary Committee. In fact, we cleared
nine today. A number of them are on
the docket today and will probably
pass out today. So we are making some
substantial progress.

Nearly half of the vacancies that
exist now in Federal courts are because
there are no nominees for those vacan-
cies—almost half of them. But on occa-
sion we need to stand up as a Senate
and affirm certain facts about our
courts and our Nation. One of the facts
that we need to affirm is that courts
must carry out the rule of law, that
they are not there to make law. The
courts are there to enforce law as writ-
ten by the Congress and as written by
the people through their Constitution
that we adopted over 200 years ago.
Also, that is, I think, where we are ba-
sically today.

With regard to this nomination, it is
to the Ninth Circuit Court of Appeals
in California. Without any doubt, the
Ninth Circuit is considered the most

liberal circuit in the United States. It
is also the largest circuit. There are 11
circuit courts of appeals. And in the
United States we have the U.S. district
judges. These are the trial judges. The
next level—the only intermediate
level—is the courts of appeals. And
they are one step below the U.S. Su-
preme Court. It is the courts of appeals
that superintend, day after day, the ac-
tivities of the district judges who prac-
tice under them.

There are more district judges in the
circuit than there are circuit judges.
And every appeal from a district
judge’s ruling, almost virtually every
one, would go to the courts of appeals
in California and Arizona and the
States in the West that are part of the
Ninth Circuit. Those appeals go to the
Ninth Circuit, not directly to the U.S.
Supreme Court. As they rule on those
matters, they set certain policy within
the circuit.

We have—I think Senator BIDEN
made a speech on it once—we have 1
Constitution in this country, not 11.
The circuit courts of appeals are re-
quired to show fidelity to the Supreme
Court and to the Constitution. The Su-
preme Court is the ultimate definer of
the Constitution. And the courts of ap-
peals must take the rulings of the Su-
preme Court and interpret them and
apply them directly to their judges
who work under them or in their cir-
cuit and in fact set the standards of the
law.

We do not have 11 different circuits
setting 11 different policies—at least
we should not. But it is a known fact
that the Ninth Circuit for many years
has been out of step. Last year, 28 cases
from the Ninth Circuit made it to the
U.S. Supreme Court. The Supreme
Court does not hear every case. This is
why the circuits are so important.

Probably 95 percent of the cases de-
cided by the circuits never are ap-
pealed to the Supreme Court. The Su-
preme Court will not hear them. But
they agreed to hear 28 cases from the
Ninth Circuit. And of those 28 cases,
they reversed 27 of them. They reversed
an unprecedented number. They re-
versed the Ninth Circuit 27 out of the
28 times they reviewed a case from that
circuit. And this is not a matter of re-
cent phenomena.

I was a Federal prosecutor for almost
15 years, and during that time I was in-
volved in many criminal cases. And
you study the law, and you seek out
cases where you can find them. Well, it
was quite obvious—and Federal pros-
ecutors all over the country used to
joke about the fact that the criminal
defense lawyers, whenever they could
not find any law from anywhere else,
they could always find a Ninth Circuit
case that was favorable to the defend-
ant. And they were constantly, even in
those days, being reversed by the U.S.
Supreme Court, because the U.S. Su-
preme Court’s idea and demand is that
we have one Constitution, that the law
be applied uniformly.

So I just say this. The New York
Times, not too many months ago,

wrote an article about the Ninth Cir-
cuit and said these words: ‘‘A majority
of the U.S. Supreme Court considers
the Ninth Circuit a rogue circuit, out
of control. It needs to be brought back
into control. They have been working
on it for years but have not been able
to do so.’’

All of that is sort of the background
that we are dealing with today.

When we get a nominee to this cir-
cuit, I believe this Senate ought to uti-
lize its advise and consent authority,
constitutional duty, to ensure that the
nominees to it bring that circuit from
being a rogue circuit back into the
mainstream of American law, so we do
not have litigants time and again hav-
ing adverse rulings, that they have to
go to the Supreme Court—however
many thousands and hundreds of thou-
sands of dollars—to get reversed.

This is serious business. Some say,
‘‘They just reversed them. Big deal.’’ It
costs somebody a lot of money, and a
lot of cases that were wrong in that
circuit were never accepted by the Su-
preme Court and were never reversed.
The Supreme Court can’t hear every
case that comes out of every circuit.
So we are dealing with a very serious
matter.

The Senator from Ohio who I suspect
will comment today on the nominee,
Senator DeWine, articulated it well.
When we evaluate nominees, we have
to ask ourselves what will be the im-
pact of that nomination on the court
and the overall situation. We want to
support the President. We support the
President time and again. I have seen
some Presidential nominees that are
good nominees. I am proud to support
them. There are two here today who I
know personally that I think would be
good Federal judges. But I can’t say
that about this one.

We need to send the President of the
United States a message, that those
Members of this body who participate
in helping select nominees cannot, in
good conscience, continue to accept
nominations to this circuit who are not
going to make it better and bring it
back into the mainstream of American
law.

With regard to Mr. Fletcher, he has
never practiced law. The only real ex-
perience he has had outside of being a
professor, was as a law clerk. His clerk-
ship was for Justice William Brennan
of the U.S. Supreme Court. That is sig-
nificant and it is an honor to be se-
lected to be a law clerk for the Su-
preme Court. But the truth is, Justice
Brennan has always been recognized as
the point man, the leading spokesman
in American juris prudence for an ac-
tivist judiciary. I am not saying he is a
bad man, but that is his position.

Justice Brennan used to dissent on
every death penalty case, saying he ad-
hered to the view that the death pen-
alty was cruel and unusual punish-
ment, and within that very Constitu-
tion he said he was interpreting, there
are at least four to six references to
the death penalty and capital crimes.
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The Founding Fathers who wrote that
Constitution never dreamed that any-
one would say that a prohibition of
cruel and unusual punishment would
prohibit the death penalty, because the
death penalty was in every State and
colony in the United States at the time
the Constitution was adopted. It never
crossed their minds.

This is an example of judicial activ-
ism when Justice Brennan would con-
clude that he could reinterpret the
Constitution and what the people con-
tracted with their Government when
they ratified it. It says, ‘‘We, the peo-
ple, ordain and establish this Constitu-
tion. . ..’’ So they adopt it; it is rein-
terpreted. That is a classic definition
of judicial activism.

We know Mr. Fletcher was his law
clerk and has written a law review ar-
ticle referring to Justice Brennan as a
national treasure. It is obvious he con-
siders him an outstanding judge and a
man he would tend to emulate.

Of course, judicial activism is part of
his family. One of the problems, and
the Presiding Officer has attempted to
deal with it through legislation, and
was successful. Just today, I believe,
we have passed legislation dealing with
nepotism, two family members serving
on the same court.

The truth is, Mr. Fletcher’s mother
is a judge on the Ninth Circuit already.
Of the judges in the United States, I
am sure she would be viewed as one of
the most activist—in the Ninth Cir-
cuit, it is common knowledge she is
one of the most activist nominee mem-
bers of that court. It doesn’t mean he
will be, but he is connected to Justice
Brennan, and his mother is a very lib-
eral, an activist, and will remain on
the court as a senior judge and will
have the opportunity to participate in
a substantial number of the opinions
that are rendered by the Ninth Circuit,
because they have three-judge panels
who assign these cases out of the
judges there and they often put these
judges on a panel. If she takes senior
status, which I understand she has
agreed to do, she would not resign from
the bench but take senior status and
still be able to handle a substantial
caseload. That is a troubling fact to
me.

To me, a judge is a very important
position at any level of the courts. This
is not an absolute disqualifying factor
to me, but it is a very important factor
to me, and that is that Mr. Fletcher
lacks any private practice experience.
Mr. Fletcher has never practiced law.
Mr. Fletcher has never tried a lawsuit.
He has been a law clerk for William
Brennan and a professor at the Univer-
sity of California Law School. He has
never been in the courtroom as a liti-
gant. He has never had the opportunity
to have that knot in your stomach
when a judge is about to rule on a mo-
tion, to understand the difficulties in
dealing with human nature. He has not
had that experience.

Having had 15 years of full-time liti-
gation experience in Federal court try-

ing cases, you learn things intuitively.
Supreme Court justices and appellate
court justices will be better judges if
they have had that experience. It is an
odd thing, and not a healthy thing,
normally; it takes extraordinary and
exceptional circumstances, in my opin-
ion, to conclude that someone who has
been nothing but a law professor all
their life is now qualified to take a life-
time appointment to review the deci-
sions of perhaps 100 or more trial
judges in their district who are work-
ing long and hard, for whom he has
never had the opportunity to practice
before and see what it is like. That is
not a good thing in itself. That is an-
other reason I have serious reserva-
tions about this nominee.

Certainly Mr. Fletcher has a right to
speak out, but in 1994, not too many
years ago, he made a speech in which
he criticized the ‘‘three strikes’’ law
legislation, the criminal law changes
that have swept the country, calling it
‘‘perfectly dreadful legislation.’’ He has
never been a prosecutor. He has never
been a judge. He has never been a law-
yer. Here he is saying this about this
legislation, which I believe is widely
supported throughout the country. In
my opinion, it has helped reduce the
rise in crime, because ‘‘three strikes
and you are out’’ focuses on repeat, ha-
bitual offenders.

Make no mistake, somebody will say,
‘‘You will have everybody in jail, Jeff.’’
Not so; everybody is not a repeat,
three-time felony offender. If you focus
on the repeat offender, those are the
ones committing a disproportionate
percentage of crime. We have done a
better job on that in the last 10 or 15
years. We have tough Federal laws
dealing with repeat offenders. States
have implemented ‘‘three strike’’ laws
and it has helped draw down the rise in
crime. As a matter of fact, crime has
been dropping after going up for many
years because we got tough and identi-
fied the repeat offenders and pros-
ecuted them successfully and States
have stepped up to the plate and done
so.

He criticized that. That gives me a
real insight into his view about crimi-
nal law, and here he will be presiding
over reviewing cases of trials involving
murderers and other criminals in the
Ninth Circuit and he has never had any
experience.

The only thing we know about him is
that he considers good, tough law legis-
lation dreadful.

(Mr. ASHCROFT assumed the Chair.)
Mr. SESSIONS. Mr. President, I want

to share some thoughts with you about
judicial activism. In 1982, Mr. Fletcher
wrote an article entitled ‘‘The Discre-
tionary Constitution.’’ He was a profes-
sor then. It has been interpreted by
many as a blatant approval of judicial
activism. He discusses institutional
suits. I was attorney general of the
State of Alabama and I had to deal
with Federal judges who have major
court orders dominating the prison sys-
tem. Most States have prison systems

under court order, having Federal
judges ruling those, and mental health
systems and school funding issues are
decided by Federal judges. So he wrote
about that and other issues. In that ar-
ticle, this is what he said, and it really
troubles me:

The only legitimate basis for a Federal
judge to take over the political function in
devising or choosing a remedy in an institu-
tional suit is a demonstrated unwillingness
or incapacity of the political body.

I want you to think about that. That
is a revealing quote, that, well, the
only way you can do it is if the institu-
tion demonstrates an unwillingness or
incapacity to act. That is the rationale
of the liberal activist. What they say
is, well, the State of Alabama didn’t
provide enough gruel for the criminals,
so we are going to issue an order and
tell them what they have to feed them
three times a day. Or we are going to
have a law library for every prison, and
they have to have so many square feet.
Or you have to spend so much money
on education; you have to change your
whole way of funding education in your
State. Why? Because the State would
not act.

Now, we live in a democracy. In a de-
mocracy, the people rule; they decide
what they want to do. I know the dis-
tinguished Senator in the Chair, Mr.
ASHCROFT, shares this view. I have
heard him express it. I think these are
his exact words: ‘‘When the legislature
does not act, that is a decision.’’ When
they go into session, they decide to act
on matters or not act on them, and not
acting is an action, a decision not to
act. The people have influence with
that because they elect their represent-
atives and, if they are not happy, they
can remove them from office.

But you can’t remove a Federal judge
because he has a lifetime appointment.
He cannot be removed, except for the
most serious personal abuses of office.
Normally, making bad decisions is not
one of those. I will just say this. We
have a circuit that is in trouble. It is
considered by a majority of the Su-
preme Court to be a rogue circuit. We
need to put nominees on this circuit
and move it back into the mainstream
and not continue it out on the left
wing. We have a responsibility to as-
sure that the judges we confirm are
going to improve the courts, and I
think we need to vote ‘‘no’’ on this
nomination because I don’t believe it
will take us back in the direction we
need to go. I think it will take us in
the wrong direction.

Mr. President, I yield the floor.
Mr. HATCH addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Utah is recognized.
Mr. HATCH. Mr. President, I yield

myself such time as I need.
Mr. President, I rise to speak on the

nomination of Professor William
Fletcher, nominee to the Ninth Circuit
Court of Appeals. I am pleased that the
U.S. Senate is finally fully considering
this nominee.

Mr. Fletcher was first nominated
during the 104th Congress on December
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21, 1995. I do regret the fact that his
nomination has languished for as long
as it has, but I would like to comment
on some of the obstacles that have hin-
dered this nomination.

First, all nominees to the Ninth Cir-
cuit Court of Appeals got bound up
within the difficulties we were having
with deciding whether or not to divide
the Ninth Circuit. Once we established
a commission to look into this matter,
we have been able to process nominees
to that court.

Second, some had concerns—legiti-
mate concerns—that Professor
Fletcher’s mother, Betty Fletcher, cur-
rently serves as a judge on the Ninth
Circuit. There is a statute that appears
to prevent two people, closely related
by blood or marriage, from serving on
the same court. Now, the Justice De-
partment said that only applies to peo-
ple less than the judiciary, but that
was pure bunk as far as I was con-
cerned. The statute is pretty clear.
Yes, it is an old statute, but it is clear
and it is a matter of great concern to
me. To ensure compliance with that
law—or to the best of my ability to
make sure that this law is complied
with, Judge Betty Fletcher has agreed
to take senior status upon her son’s
confirmation, and Senator KYL has in-
troduced legislation, which passed the
Senate last night, which I support, that
will clarify the applicability of the so-
called antinepotism statute.

Just to say a little bit on that stat-
ute, it seems to me that it is very log-
ical that we should not place persons of
such close consanguinity on the same
court that overviews 50 million people.
Surely we can find people other than
sons of mothers on the court. So Sen-
ator KYL has made a splendid effort to
try to resolve this matter. He indicated
in our Judiciary Committee this morn-
ing that, as a matter of principle, he
would have to vote against Professor
Fletcher because he feels that the stat-
ute does apply. I tried to resolve it by
chatting with Judge Betty Fletcher
who has agreed to take senior status
upon her son’s confirmation.

Now that these obstacles have been
removed, I am pleased that we are vot-
ing on Mr. Fletcher and would like to
express my considered view that he
should be confirmed.

I am the first to say that I may not
agree with all of Professor Fletcher’s
views on Federal courts and procedure,
the separation of powers, or constitu-
tional interpretation. But the question
is not whether I agree with all of his
views, or whether a Republican Presi-
dent would or would not nominate such
a candidate. The President is entitled
to have his nominees confirmed, pro-
vided that the nominee is well quali-
fied and will abide by the appropriate
limitations on Federal judges.

I recognize that this is especially im-
portant for nominees to the Ninth Cir-
cuit and concur wholeheartedly with
those of my colleagues who believe
that the Ninth Circuit has literally
gone out of control. I agree with the

distinguished Senator from Alabama
that that circuit is out of line and out
of control. It is often reversed. It has a
75 percent reversal rate over the last
number of decades because of these ac-
tivist judges on that bench. But Profes-
sor Fletcher has personally assured me
that he would follow precedent, that he
would interpret and enforce the law,
not make laws from the bench.

I believe Professor Fletcher is a man
of honor and integrity and that he will
live up to his word and, in fact, I hope
Professor Fletcher, who is an expert on
civil procedure, can actually help rein
in some of the more radical forces on
the Ninth Circuit Court of Appeals.

Professor Fletcher clearly is highly
qualified. He is a graduate of the Yale
Law School, he clerked for a Supreme
Court Justice, and is considered an
eminent legal scholar. That consider-
ation is justified. Although some of his
writings may push the envelope of es-
tablished legal thinking, as often hap-
pens in the case of professors of law, we
should recognize that this is the role of
academics. I made that point during
the Bork nomination when my col-
leagues on the other side were finding
fault with many of the positions that
Judge Bork had taken in some of his
writings, many of which he repudiated
later, but all of which were provocative
and intended to create debate on the
respective subjects.

In short, I believe Professor Fletcher
is within the mainstream of American
legal thought just as several Repub-
lican nominees such as Antonin Scalia,
Frank Easterbrook, Richard Posner,
and Ralph Winter were when they were
nominated, and this body should con-
firm him today.

I hope my colleagues will confirm
Professor Fletcher.

Today the Judiciary Committee
voted out 15 judicial nominees and 4
U.S. attorneys. This year we have held
hearings for 111 out of 127 nominees.

If all of the judges who are now pend-
ing on the Senate floor are confirmed,
as I expect they will be, we will end
this Congress having confirmed 106
judges, resulting in a vacancy rate of
5.4 percent. This will be the lowest va-
cancy rate since the judiciary was ex-
panded in 1990.

Also, over 50 percent of the judges
confirmed this year, to date, by this
Republican Senate have been women
and/or minorities.

Given the fact that over the last five
Congresses the average number of arti-
cle III judges confirmed is 96, I think
this Republican majority has done very
well to this point, and will continue to
do so. Can we do better? Always. I am
sure we can. And we will certainly try
to do better during this coming year,
and I intend to do better during the
coming year.

At this particular point, we are con-
cerned about Professor William Fletch-
er, who I believe is highly qualified for
this job. Even though I don’t agree
with him on everything that he be-
lieves, or everything that he has

taught, the fact of the matter is he is
qualified, he is a decent man, and he
should be confirmed here today.

Although Professor Fletcher’s nomi-
nation has taken quite a while to be
brought up for a vote, I do not think
anyone can fairly criticize the work
the Judiciary Committee has done this
year, especially during the last few
weeks of this session. On Tuesday of
this week, Senator SPECTER chaired a
hearing for 11 nominees. Nine of those
11 nominees were received by the Com-
mittee only within the last month. I
am told that, according to the Depart-
ment of Justice, the hearing Senator
SPECTER chaired broke a record for the
most nominees on a single hearing.

To date, the Republican Senate has
already confirmed 80 judges. And
today, that number will rise to 84, if
Professor Fletcher and the other judges
that will be brought up for a vote are
confirmed—as I wholly expect they
will. As I stated earlier, if all of the
nominees now pending on the Senate
floor are confirmed, the Senate will ad-
journ having confirmed 106 Article III
judges.

Again, this will leave a judicial va-
cancy rate of only 5.6 percent. Keep in
mind that the Clinton administration
is on record as having stated that a va-
cancy rate of just over 7 percent is con-
sidered virtual full employment of the
Federal judiciary.

I do not think anyone can legiti-
mately argue that the Judiciary Com-
mittee has not done its job well. Yes,
there have been some controversial
Clinton nominees that have moved
slowly or not at all, but sometimes
nominees come to the Committee with
problems that prevent their nomina-
tions from going forth. I am pleased to
say that although some thought the
problems relating to Professor
Fletcher’s nomination could not be
worked out, they ultimately have been.
I fully expect that Professor Fletcher
will be confirmed today and I will vote
for him.

The PRESIDING OFFICER. Who
yields time?

Mr. HATCH. How much time does the
distinguished Senator from Washing-
ton desire? I yield 5 minutes or such
time as he needs to the distinguished
Senator from Washington.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, I share
the background of the Senator from
Alabama as attorney general of my
State. I agree with much of the philo-
sophic underpinning of his remarks di-
rected at the judicial philosophy of Mr.
Fletcher. I disagree, however, as to the
conclusion, and intend to vote for his
confirmation.

The Constitution of the United
States says that the President shall
nominate and by and with the advice of
the Senate shall appoint judges to posi-
tions like the one we are debating here
today.

In my view—I have some differences
even with my good friend from Utah on
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this subject—I believe that does permit
a Senator to vote against a judicial
nominee on the grounds that the Sen-
ator disagrees with the fundamental
legal philosophy of that nominee. I also
believe, however, that when the Presi-
dent has sought the advice as well as
the consent of the Senate, and when
that advice has been heated, at least to
the extent of being given significant
weight, it is then appropriate to vote
for the confirmation of a judicial nomi-
nee, even though one, as an individual
Senator, might well not have nomi-
nated that individual had he, the Sen-
ator, been President of the United
States.

That is the situation in which I find
myself here. I have met with and
talked about Mr. Fletcher’s ambitions
on two or three occasions at some
length. I have found him to be a
thoughtful, intelligent, hard-working
individual dedicated to the law as he
sees it, and, perhaps even more impor-
tantly than that, as the Constitution
and the statutes of the United States
lay it out.

He would certainly not have been my
first choice had I been the nominating
authority in this case. But, I am not. I
am an individual Senator. At the same
time, the President of the United
States and his officers have, in fact,
sought my advice as well as my con-
sent on judicial nominees, both to the
district courts in the State of Washing-
ton, and to the Ninth Circuit Court of
Appeals when those nominees come
from the State of Washington.

While again I have not necessarily
gotten my first choices for those posi-
tions, I believe that in a constitutional
sense my advice has been sought and
my advice has been given considerable
weight by the President of the United
States.

As a consequence, the combination of
the punctual adherence to constitu-
tional requirements with my own belief
that Mr. Fletcher will fill the position
of a judge on the Ninth Circuit honor-
ably, and in accordance with the Con-
stitution and laws of the United
States, causes me to feel that he is a
qualified nominee and that he should
be confirmed by the Members of the
Senate to the office to which the Presi-
dent has nominated him.

The PRESIDING OFFICER. Who
yields time?

Mr. LEAHY. Mr. President, I yield to
the distinguished Senator from Califor-
nia. She requires how much time?

Mrs. FEINSTEIN. I thank the distin-
guished manager. May I have 10 min-
utes?

Mr. LEAHY. I yield 10 minutes to the
distinguished Senator from California.

Mrs. FEINSTEIN. I thank the Sen-
ator from Vermont.

Mr. President, I rise to voice my
strong support for the nomination of
Professor William Alan Fletcher to the
Ninth Circuit Court. I very much ap-
preciate the views of the chairman of
the committee, the distinguished Sen-
ator from Utah, on this, and his consid-

ered judgment that Mr. Fletcher de-
serves approval by this body. And I
hope, indeed, that will be the case.

Mr. Fletcher has been before this
body for over 3 years now. He has had
two Judiciary Committee hearings. I
had the pleasure of attending both and
listening to him. His responses at these
hearings were crisp, to the point, di-
rect, and showed a depth and breadth
of knowledge of the law that I think is
among the top one percent of those
nominees who came before the commit-
tee.

His credentials are impeccable. As
the chairman pointed out, they in-
clude: magna cum laude graduate of
Harvard; Rhodes scholar; law degree
from Yale; service in the Navy; law
clerk for U.S. Supreme Court Justice
William Brennan; and a clerkship for
District Court Judge Stanley Weigel.

Since 1977, he has been a distin-
guished professor at the Boalt Hall
School of Law at the University of
California, where he won the 1993 Dis-
tinguished Teacher Award and has
come to be regarded as one of the most
foremost experts on the Federal court
and the Constitution.

Mr. President, since the distin-
guished Senator from Alabama raised
some concerns about this nominee, I
would like to respond to some of those
concerns. We asked Mr. Fletcher to re-
spond, and, in fact, he provided us with
a response on a number of items that
have been raised by Mr. Thomas
Jipping, of the Judicial Selection Mon-
itoring Project, and subsequently re-
peated.

The first allegation is what was
called the ‘‘discretionary Constitu-
tion.’’ Mr. Jipping attributes to Profes-
sor Fletcher the conclusion:

When judges think that the political
branches are not doing what they should,
judges have the discretionary power to do it
for them.

And he states:
Mr. Fletcher writes that this virtually un-

limited judicial discretion is a ‘‘legitimate
substitute for political discretion’’ when the
political branches are ‘‘in default.’’

I would like to give you directly the
statement from Mr. Fletcher.

The article says quite the opposite of
what Mr. Jipping wrote. I do not be-
lieve in a ‘‘discretionary Constitu-
tion.’’ As the article makes plain, I
view judicial discretion as a problem
rather than a solution. Further, I did
not write that judicial discretion is le-
gitimate when political branches are
‘‘in default.’’ Rather, I wrote that the
exercise of judicial discretion in curing
constitutional violations in institu-
tional suits is ‘‘presumptively illegit-
imate’’ unless the political bodies that
should cure those violations are in ‘‘se-
rious and chronic default.’’

I would like to put all of this in the
RECORD.

On the second point that has been
raised critically, on standing, Mr.
Fletcher writes:

Contrary to what Mr. Jipping wrote, I do
not believe Congress can write statutes that

allow anyone or anything to sue. Indeed, in
some cases I take a narrower view of stand-
ing than the Supreme Court. For example, I
argued that the Court should not have grant-
ed standing in Buckley v. Valeo. My position
on standing would not drastically expand
caseloads. Further, rather than inviting
judges to legislate from the bench, I am par-
ticularly anxious that the Federal courts not
perform as a ‘‘super-legislature.’’

The third point that he has been
criticized for is the unconstitutionality
of statutes. The critic writes:

Mr. Fletcher believes that judges can de-
clare unconstitutional legislation they be-
lieve was inadequately considered by Con-
gress. He argues that a statute effectively
terminating lawsuits against defense con-
tractors by substituting the United States as
the defendant was passed without hearings
and based on what he believes are misrepre-
sentations about its operation. That alone
would be sufficient to strike down the stat-
ute.

Now, this is Mr. Fletcher’s response:
I believe no such thing. I argued that the

presumption of constitutionality normally
accorded to a statute should not be accorded
to the Warner Amendment, based on the fol-
lowing factors: (1) The only body in Congress
that considered the amendment was a sub-
committee of the House Judiciary Commit-
tee, which held hearings and concluded that
it was unconstitutional; (2) When the amend-
ment was later attached as a rider to an un-
related defense appropriations bill, it was
consistently described as doing the opposite
of what it actually did.

And so, if I might, to clear these
things up, Mr. Fletcher has submitted
to us a draft response, and I ask unani-
mous consent to have printed in the
RECORD both the allegations and the
responses.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DEAR SENATOR FEINSTEIN: I write to cor-
rect some mischaracterizations of my writ-
ing that have been put forward by Mr. Thom-
as Jipping.

The most extensive misrepresentations are
contained in Mr. Jipping’s May 10, 1996, op-ed
piece in The Washington Times. I will take
them in order.

(1) JUDICIAL DISCRETION

Mr. Jipping wrote: ‘‘First, Mr. Fletcher be-
lieves in what he has called a ‘‘discretionary
Constitution.’’ In fact, that was the title of
his first law review article. When judges
think the political branches are not doing
what they should, judges have the discre-
tionary power to do it for them. Mr. Fletcher
writes that this virtually unlimited judicial
discretion is a ‘‘legitimate substitute for po-
litical discretion’’ when the political
branches are ‘‘in default.’’ Not surprisingly,
judges get to determine when the political
process has defaulted. Today courts are run-
ning prison systems, school districts and
even mental institutions in the name of such
discretion.’’ The article Mr. Jipping refers to
is ‘‘The Discretionary Constitution: Institu-
tional Remedies and Judicial Legitimacy,’’
91 Yale L.J. 635 (1982).

Brief statement: The article says quite the
opposite of what Mr. Jipping wrote. I do not
believe in a ‘‘discretionary Constitution.’’ As
the article makes plain, I view judicial discre-
tion as a problem rather than a solution. Fur-
ther, I did not write that judicial discretion
is legitimate when political branches are ‘‘in
default.’’ Rather, I wrote that the exercise of
judicial discretion in curing constitutional
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violations in institutional suits is ‘‘presump-
tively illegitimate’’ unless the political bodies
that should cure those violations are in ‘‘se-
rious and chronic default.’’ at pp. 637, 695
(emph. added).

Extended analysis: The article analyzed in-
stitutional injunctions where there has al-
ready been a finding of unconstitutionality
in the operation of a prison or mental hos-
pital, in the apportionment of a legislature,
or in the racial segregation of public schools.
After there has been a finding of a constitu-
tional violation, the question arises: Who
should decide how that violation should be
cured? Even where there has been a constitu-
tional violation, I argue that the role of the
federal courts should be severely cir-
cumscribed, and that judicially formulated
injunctions should be regarded as presump-
tively illegitimate.

Constitutional violations in institutional
cases can be cured in many ways. For exam-
ple, in a prison case where conditions of con-
finement violate the Eighth Amendment, a
prison administrator can do a number of dif-
ferent things to bring the prison into compli-
ance with the Constitution. Or in a reappor-
tionment case a state legislature can draw
district lines in a number of different ways
to bring the districts into compliance with
the Fourteenth Amendment. Choices among
the possible remedies inescapably involved
the exercise of discretion, and should be re-
garded as presumptively illegitimate if made
by a judge rather than a political entity. I
wrote: ‘‘Trial court remedial discretion [in
institutional suits] can to some degree be
controlled in the manner of its exercise; in
some cases it may even be eliminated with-
out sacrificing unduly the constitutional or
other values at stake. But there comes a
point where certain governmental tasks,
whether undertaken by the political
branches or the judiciary, simply cannot be
performed effectively without a substantial
mount of discretion. * * * The practical in-
evitability of remedial discretion in perform-
ing those tasks defines the legitimate role of
the federal courts. * * * [S]ince trial court re-
medial discretion in institutional suits is inevi-
tably political in nature, it must be regarded as
presumptively illegitimate.’’ at pp. 636–37
(emph. added).

In Swann v. Mecklenberg Board of Edu-
cation, 402 U.S. 1, 16 (1971), Chief Justice
Burger wrote for the Court that the district
court has the power to fashion an institu-
tional injunction only ‘‘[i]n default by the
school authorities of their obligation to prof-
fer acceptable remedies’’ (emph. added). I ar-
gued that ‘‘default’’ by the political authori-
ties—which in the view of the Supreme Court
justified a judicially fashioned injunction—
should be found only as a last resort. I wrote.
‘‘Political bodies and courts respond to dif-
ferent institutional imperatives. * * * As a
matter of fundamental structure, even where
a constitutional violation has been found, a
court cannot legitimately resolve such a
problem unless the political bodies that ordi-
narily should do so are in such serious and
chronic default that here is realistically no
other choice.’’ at p. 695 (emph. added).

My argument is neither liberal not activ-
ist. Indeed, my formulation is more conserv-
ative and restrained than Chief Justice Burg-
er’s in Charlotte-Mecklenberg, where he re-
quired that school authorities simply be ‘‘in
default.’’ I recommended increasing the
threshold for judicial action by requiring
that the political body be in ‘‘such serious
and chronic default that there is realisti-
cally no other choice.’’

Throughout the article, I emphasized the
danger in judicial overreaching: ‘‘[A] federal
court is not, and should not permit itself the
illusion that it can be, anything more than a
temporarily legitimate substitute for a po-

litical body that has failed to serve its func-
tion. ’’ at 969.

(2) STANDING

Mr. Jipping wrote: ‘‘Second, the Constitu-
tion limits court jurisdiction to ‘cases’ and
‘controversies.’ One way to assure this juris-
diction is to demand that plaintiffs con-
cretely trace their injury to the defendant’s
action, preventing judges from reaching out
to decide issues and make law in the ab-
stract. In a 1988 article, Mr. Fletcher argues
that standing is merely a way of looking at
the merits of a case rather than assuring a
court’s jurisdiction. As such, he believes that
Congress can write statues that allow any-
one or anything to sue, regardless of whether
plaintiffs have suffered any harm at all. This
view would drastically expand federal court
caseloads and give judges innumerable op-
portunities to legislate from the bench.’’ The
article Mr. Jipping refers to is ‘‘The Struc-
ture of Standing,’’ 98 Yale L.J. 221 (1988).

Brief statement: Contrary to what Mr.
Jipping wrote, I do not believe Congress can
write statutes that allow anyone or anything
to sue. Indeed, in some cases I take a nar-
rower view of standing than the Supreme
Court. For example, I argued that the Court
should not have granted standing in Buckley
v. Valeo, 424 U.S. 1 (1976). My position on
standing would not drastically expand case-
loads. Further, rather than inviting judges
to legislate from the bench, I am particu-
larly anxious that the federal courts not per-
form as a ‘‘super-legislature.’’

Extended analysis: The article sought to
bring some intellectual order to an area of
doctrine long criticized as incoherent. I
agreed with Justice Harlan that standing as
presently articulated is ‘‘a word game played
by secret rules.’’ Flast v. Cohen, 392 U.S. 83,
129 (1968) (Harlan, J., dissenting) at 221. My
concern was not to argue for different results
in standing cases, but rather to provide a co-
herent intellectual structure that would sup-
port those results. As I wrote, ‘‘[W]e mistake
the nature of the problem if we condemn the re-
sults in standing cases.’’ at 223 (emph added).

In my view, Justice Douglas’ opinion in As-
sociation of Data Processing Service Org. v.
Camp, 397 U.S. 150 (1970), is the source of
much of the analytical difficulty. I stated,
‘‘More damage to the intellectual structure
of the law of standing can be traced to Data
Processing than to any other single deci-
sion.’’ at 229. In essence, I argued that stand-
ing doctrine should return to what it had
been at the beginning of this century, when
a plaintiff in federal court has to state a
cause of action, and the focus was on the
particular statutory or constitutional provi-
sion invoked by plaintiff. Under this earlier
approach, a plaintiff has to show that he was
entitled to relief ‘‘on the merits,’’ in the
sense not only that defendant violated a
legal duty but also that plaintiff had a legal
right to judicial enforcement of that duty.

In a few cases, I disagreed with results
reached by the Supreme Court. In those few
cases, I generally viewed standing more nar-
rowly than the Court and would have denied
standing. The most important such case is
Buckley v. Valeo, 424 U.S. 1 (1976). I did not
criticize the substance of the Court’s deci-
sion, but I did criticize its grant of standing.

In Buckley, the Court sustained a statutory
grant of standing to any person eligible to
vote for President to challenge on any con-
stitutional ground the Federal Election
Campaign Act of 1971. Plaintiffs included
Senator Buckley who had introduced the
standing provision in the Senate. They chal-
lenged the Act under the statutory grant of
standing; the District Court certified twen-
ty-two constitutional questions to the Su-
preme Court; and the Court answered all of
them. I wrote: ‘‘[I]f the twenty-two certified

questions answered in Buckley had been sent
to the Court in a letter from the Senate
floor, as the twenty-nine questions in Cor-
respondence of the Justices were sent to the
Court in a letter from Secretary of State
Jefferson[, i]t is unthinkable that the Court
would have answered them. Yet when Con-
gress cast the questions in the form of a law-
suit granting standing to one of its members,
the Court in Buckley willingly provided the
answers, performing, in Judge Leventhal’s
words, in a ‘‘role resembling that of a super-leg-
islature.’’ The lessons of Buckley are sobering.
Not only will the Court answer questions
that have proven particularly difficult for
Congress. It will also answer them in the
highly abstract form traditionally thought
particularly ill-suited for judicial resolu-
tion.’’ at 286 (emph. added). My approach to
standing could hardly be clearer: I argued
that the Court should not have granted
standing and should not have acted as a
‘‘super-legislature.’’

(3) UNCONSTITUTIONALITY OF STATUTES

Mr. Jipping wrote: ‘‘Third, Mr. Fletcher
believes that judges can declare unconstitu-
tional legislation they believe was inad-
equately considered by Congress. He argues
that a statute effectively terminating law-
suits against defense contractors by sub-
stituting the United States as the defendant
was passed without hearings and based on
what he believes are misrepresentations
about its operation. That alone would be suf-
ficient to strike down the statute.’’ The arti-
cle Mr. Jipping refers to is ‘‘Atomic Bomb
Testing and the Warner Amendment: A Vio-
lation of the Separation of Powers,’’ 65 Wash.
L. Rev. 285 (1990).

Brief statement: I believe no such thing. I
argued that the presumption of constitu-
tionality normally accorded to a statute
should not be accorded to the Warner
Amendment, based on the following factors:
(1) The only body in Congress that consid-
ered the Amendment was a subcommittee of
the House Judiciary Committee, which held
hearings and concluded that it was unconsti-
tutional; (2) when the Amendment was later
attached as a rider to an unrelated defense
appropriations bill, it was consistently de-
scribed as doing the opposite of what it actu-
ally did.

Elimination of the presumption does not
mean that a statute is unconstitutional. A
statute is unconstitutional only if it inde-
pendently violates some provision of the
Constitution. I did not argue—and do not be-
lieve—that inadequate consideration by Con-
gress ‘‘alone would be sufficient to strike
down a statute.’’

Extended analysis: At the outset, I note
that I wrote the article as an advocate for
the American military veterans and civilian
downwinders. My involvement as advocate is
indicated at the beginning of the article at
285, *fn.

Between 1946 and 1963, the United States
conducted a little over 300 atmospheric tests
of atomic bomb, about 200 of them in Ne-
vada. Over 200,000 soldiers and an undeter-
mined number of civilians were exposed to
significant amounts of radiation during the
tests. Atmospheric tests were discontinued
in 1963 after the United States signed a test
ban treaty. In the 1980s, a number of suits
were filed against the private contractors
who had assisted the government in the
tests. Seeking to short-circuit the suits, the
contractors sought a statute that would pro-
tect them. Joined by the executive branch,
they sought a statute that would substitute
the United States as a defendant in their
place, and would then permit the United
States to obtain a dismissal on grounds of
sovereign immunity.
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In 1983, a subcommittee of the House Judi-

ciary Committee held hearings on the pro-
posed statute and issued a written report
concluding that it would be unconstitu-
tional. The following year, Senator Warner
attached the proposed statute as a rider to a
defense appropriation bill. The conference
committee report said that the amendment
‘‘would provide remedy against the United
States,’’ even though it was clear that the
intent, and ultimate effect, would be to de-
prive the plaintiffs of any remedy at all.
After the passage of the Amendment, the
District Court substituted the United States
as a defendant and dismissed the suits. In re
Consolidated United States Atmospheric Testing
Litigation, 616 F.Supp. 759 (N.D. Calif. 1985),
aff’d sub nom. Konizeski v. Livermore Labs, 820
F.2d 982 (9th Cir. 1987), cert. den., 485 U.S. 905
(1988).

I argued that the Warner Amendment vio-
lated separation of powers by interfering
with the judicial function in violation of
United States v. Klein, 80 U.S. 128 (1872). I con-
tended the Warner Amendment should not
enjoy the normal presumption of constitu-
tionality: ‘‘[C]ourts ordinarily accord a
strong presumption of constitutionality to
any legislation that is enacted in accordance
with the formally required process. We
should be very reluctant to abandon the pre-
sumption when a statute has fulfilled the formal
prerequisites, but in certain circumstances
such an abandonment may be justi-
fied. . . . [In the case of the Warner Amend-
ment] we have . . . affirmative evidence that
the one body in Congress that seriously consid-
ered the amendment found it unconstitutional.
Moreover, we know that the bill was passed
thereafter only by avoiding hearings and
misrepresenting the bill’s character. Under
such circumstances, the Warner Amendment
can hardly lay claim to the traditional pre-
sumption in favor of a statute’s constitu-
tionality.’’ at 320 (emph. added).

(4) SEPARATION OF POWERS

Mr. Jipping wrote: ‘‘Finally, Mr. Fletcher
rejects perhaps the most important limita-
tion on government power established by the
Constitution’s framers, the separation of
powers. The Supreme Court has said what
the Framers said, namely, that each branch
has relatively defined and exclusive areas of
authority and power. In a 1987 article, Mr.
Fletcher condemned these decisions as ‘fun-
damentally misguided’. Why? The Court
‘read the Constitution in a literalistic way
to upset what the other two branches had de-
cided, under the political circumstances, was
the most workable arrangement.’ In other
words, political circumstances can trump
constitutional principles.’’ The article Mr.
Jipping refers to is a review of Chief Justice
Rehnquists’s book, The Supreme Court: How
It Was, How It Is, 75 Calif.L.Rev. 1891 (1987).

Brief statement: I do not reject separation of
powers. Indeed, I relied on separation of pow-
ers to argue the unconstitutionality of the
Warner Amendment, calling it a ‘‘vital
check against tyranny.’’ 65 Wash.L.Rev. at
310. In the review I criticized two separation
of powers decisions by the Supreme Court,
Immigration and Naturalization Service v.
Chadha, 462 U.S. 919 (1983), and Bowsher v.
Synar, 478 U.S. 385 (1986), in which the Court
found unconstitutional two Acts of Congress.
Believing in judicial restraint, Justice White
dissented because he found no clear constitu-
tional text invalidating what Congress had
done. I agreed with Justice White.

Extended analysis: In Immigration and Natu-
ralization Service v. Chadha, the Supreme
Court struck down the use of the one-house
veto by Congress. In Bowsher v. Synar, the
Court struck down the Gramm-Rudman-Hol-
lings Act providing for federal deficit reduc-
tion. I wrote: ‘‘I think both decisions fun-

damentally misguided, for essentially the
reasons given by Justice White in his dis-
senting opinions. . . . Justice White pointed
out that [Chadha] invalidated, at one stroke,
almost 200 statutes on the basis of a highly
debatable reading of the Constitution. Invok-
ing Justice Jackson’s emphasis on a ‘work-
able government’ in his concurrence in the
Steel Seizure Case, Justice White reminded
the Court that the ‘wisdom of the Framers
was to anticipate that . . . new problems of
governance would require different solu-
tions.’ . . . Justice White, [dissenting in
Bowsher], again invoked Justice Jackson’s
view of the Constitution as a charter for a
‘workable government,’ and objected to what
he saw as the Court’s ‘distressingly formalis-
tic view’ in attaching dispositive signifi-
cance to what should be regarded as a triv-
iality.’ ’’ at 1894.

Justices White and Jackson firmly be-
lieved in a non-activist judiciary. As a mat-
ter of interpretive principle, they deferred to
the judgment of the political branches unless
the clear text of the Constitution com-
manded otherwise. I agree with them.

I thank you for the opportunity to correct
these mischaracterizations.

Very truly yours,
WILLIAM A. FLETCHER.

Mrs. FEINSTEIN. Mr. President, Uni-
versity of California law professor
Charles Alan Wright, one of the Na-
tion’s leading conservative constitu-
tional scholars, had this to say about
Dr. Fletcher:

Too many scholars approach a new issue
with preconceptions of how it should come
out and they force the data that their re-
search uncovers to support the conclusion
that they had formed before they did the re-
search. I think that is reprehensible for a
scholar and it is dangerous for a judge.

I am completely confident that when
Fletcher finishes his service on the ninth cir-
cuit we will say not that he has been a lib-
eral judge or a conservative judge but that
he has been an excellent judge, one who has
brought a brilliant mind, greater powers of
analysis, and total objectivity to the cases
that came before him.

I believe that the nomination of William
Fletcher will add strength to the ninth cir-
cuit and I hope very much that he is con-
firmed.

I would like to also quote Stephen
Burbank of the University of Pennsyl-
vania Law School:

His work is both analytically acute and
painstaking in its regard for history. Indeed,
love of and respect for history shine through
all his work, as the history itself illuminates
the various corners of the law he enters.

Interestingly enough, the New Re-
public wrote in an editorial in 1995:

Fletcher is the most impressive scholar of
Federal jurisdiction in the country. His
path-breaking articles on sovereign immu-
nity and Federal common law have trans-
formed the debates in these fields; and his
work is marked by the kind of careful histor-
ical and textual analysis that should serve as
a model for liberals and conservatives alike.
If confirmed, Fletcher will join his mother—

And as we know now his mother is
going to take senior status —
but his judicial philosophy is more con-
strained than hers. We hope he is confirmed
as swiftly as possible.

That was back in 1995 when he was
nominated. It is now almost the end of
1998, and as this man has gone through
the scrutiny of 3 years of delay, I must

say I very much hope that this body
will confirm him this afternoon. I be-
lieve, as another has said, that he will,
in fact, be an excellent, thoughtful and
commonsense judge.

I thank the Chair. I yield the floor.
Mrs. BOXER. Mr. President, I am

very happy to finally have the oppor-
tunity to come to the floor today and
vote on the nomination of Professor
William Fletcher to the U.S. Court of
Appeals in the Ninth Circuit. I urge my
colleagues in the Senate to vote for
Professor Fletcher, who is eminently
qualified to serve on the federal ap-
peals court. Professor Fletcher was
first nominated on April 26, 1995. He
had a hearing and was reported out in
May of 1996, and has been patiently
waiting for a debate and vote on his
nomination ever since.

Some members of the Senate oppose
this nomination because his mother
sits on this court. However, his mother,
the Honorable Betty Fletcher, has al-
ready agreed to take senior status and
not sit on panels with her son if he is
confirmed. So, again, I am very happy
to once again exercise my duties as a
U.S. Senator and cast a vote on the
nomination of a federal judge.

To give a little history, the 104th
Congress never acted on Professor
Fletcher’s nomination the first time,
so he had to be renominated on Janu-
ary 7, 1997. He waited more than a year
for a second hearing, and has continued
to wait for a confirmation vote, until
today. One look at his record, and I am
sure my colleagues will see that Pro-
fessor Fletcher is eminently qualified
to sit on the federal bench, and de-
serves swift Senate confirmation.

In 1968, Professor William Fletcher
received his undergraduate degree,
magna cum laude, from Harvard Col-
lege. He spent the next two years at
Oxford University on a Rhodes Scholar-
ship, receiving another B.A. in 1970.
After Oxford, he spent the following
two years on active duty military serv-
ice in the United States Navy. He was
honorably discharged as a Lieutenant
in 1972. Professor Fletcher then at-
tended Yale Law School, graduating in
1975. While at Yale, he was a member of
the Yale Law Journal.

After graduating from law school,
Professor Fletcher clerked for a year
for U.S. District Judge Stanely A.
Weigel in the Northern District of Cali-
fornia, and another year for U.S. Su-
preme Court Justice William J. Bren-
nan, Jr. He began teaching at the Uni-
versity of California, Berkeley, School
of Law, also known as Boalt Hall, in
the fall of 1977, immediately after his
second clerkship. While at Boalt Hall,
Professor Fletcher has been teaching a
broad range of courses, including Prop-
erty, Administrative Law, Conflicts,
Remedies, and Constitutional Law.

Professor Fletcher is widely praised
by his students and his fellow academ-
ics for his fair-minded and balanced ap-
proach to legal problems. He promises
to bring the same careful fair-minded-
ness to the federal bench.
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I believe professor Fletcher will

make an exceptional addition to the
federal bench. I believe his intel-
ligence, broad experience, and profes-
sional service qualify him to sit on the
federal bench with great distinction. I
am sure my Senate colleagues will be
equally impressed, and I urge my col-
leagues to vote for his confirmation.

Mr. SESSIONS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Alabama is recognized.
Mr. SESSIONS. I yield up to 10 min-

utes to the distinguished Senator from
Ohio.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

Mr. DEWINE. Mr. President, I rise
this afternoon to oppose the nomina-
tion of William Fletcher to be a U.S.
Circuit Court judge for the Ninth Cir-
cuit. On May 21, 1998, the Senate Judi-
ciary Committee favorably reported
out this nominee by a vote of 12 to 6.

I voted against the nominee. I would
like to take a moment this afternoon
to explain to my colleagues in the Sen-
ate why I voted no on that date and
why I intend to vote no today. I intend
to vote no today, Mr. President, and I
base my opposition on the fact that
Mr. Fletcher’s writings and statements
simply do not convince me that he will
help to move the Ninth Circuit closer
to the mainstream of judicial thought.
And that is the criteria that I applied
and will continue to apply in regard to
the Ninth Circuit.

Although some Senators oppose this
nominee because of their reading of the
antinepotism statute and their con-
cerns in that area, the fact that Mr.
Fletcher’s mother also serves on the
Ninth Circuit, who, as my colleague
pointed out, will take senior status,
does not trouble me. As I said in the
Judiciary Committee, I am not in favor
of legislation that, based on family re-
lationships, restricts the power of the
President or the power of the Senate to
either nominate or confirm judges.

Having said that, Mr. President, let
me restate what does concern me about
this nomination. All of us—all of us—
should be concerned about what has
been going on in the Ninth Circuit over
the last few years. Based on the alarm-
ing reversal rate of the Ninth Circuit, I
have said before and I will say it again
for the RECORD today, I feel compelled
to apply a higher standard of scrutiny
for Ninth Circuit nominees than I do
for nominations to any other circuit.

Mr. President, I will only support
nominees to the Ninth Circuit who pos-
sess the qualifications and whose back-
ground shows that they have the abil-
ity and the inclination to move the cir-
cuit back towards the mainstream of
judicial thought in this country. Before
we consider future Ninth Circuit nomi-
nees, I urge my colleagues to take a
close look at the evidence, evidence
that shows that we have a judicial cir-
cuit today that each year continues to
move away from the mainstream.

I believe the President of the United
States has very broad discretion to

nominate to the Federal bench whom-
ever he chooses, and the Senate should
give him due deference when he nomi-
nates someone for a Federal judgeship.
However, having said that, the Senate
does have a constitutional duty to offer
its advice and consent on judicial
nominations. Each Senator, of course,
has his or her own criteria for offering
this advice and consent. However,
given that these nominations are life-
time appointments, all of us take our
advice and consent responsibility very
seriously.

We should keep in mind that the Su-
preme Court of our country has time to
review only a small number of deci-
sions from any circuit. That certainly
is true with the Ninth Circuit as well.
This means that each circuit, the
Ninth Circuit in this case, in reality is
the court of last resort. In the case of
the Ninth Circuit, they are the court of
last resort for the 45 million Americans
who reside within that circuit. To pre-
serve the integrity of the judicial sys-
tem for so many people, I believe we
need to take a more careful look at
who we are sending to a circuit that in-
creasingly—increasingly—chooses to
disregard precedent and ultimately
just plain gets it wrong so much of the
time.

Consistent with our constitutional
duties, the Senate has to take respon-
sibility for correcting this disturbing
reversal rate of the Ninth Circuit. I
think we have an affirmative obliga-
tion to do that. And that is why I will
only support those nominees to the
Ninth Circuit who possess the quali-
fications and who have clearly dem-
onstrated the inclination to move the
circuit back towards the mainstream.

Mr. President, I will want to apply a
higher standard of scrutiny to future
Ninth Circuit nominees to help ensure
that the 45 million people in that cir-
cuit receive justice, and justice that is
consistent with the rest of the Nation,
justice that is predictable and not arbi-
trary nor dependent on the few times
the Supreme Court reviews and ulti-
mately reverses an erroneous Ninth
Circuit decision.

I yield the floor.
The PRESIDING OFFICER (Mr. SES-

SIONS). The Senator from Vermont.
Mr. LEAHY. Mr. President, I reserve

our time on this side. I know on the
other side the Senator from Missouri, I
assume, will speak on their time. I will
withhold my statement. I am kind of
stuck here anyway. I yield to the Sen-
ator from Missouri, on their time.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. ASHCROFT. Mr. President, with
the permission of the Senator from
Alabama, I yield myself as much time
as I might consume in opposition to
the nomination.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. ASHCROFT. Mr. President, the
Ninth Circuit Court of Appeals is in se-
rious need of improvement. The court
is the epicenter of judicial activism in

this country. The Ninth Circuit’s
unique blend of distortion of text,
novel innovation, and disregard for
precedent caused it to be reversed by
the U.S. Supreme Court 27 out of 28
cases in the term before last. That is
something very, very serious. When
this court’s cases were considered by
the U.S. Supreme Court in the term be-
fore last, 27 out of 28 decisions were
considered to be wrong.

If the people of this country found
out that 27 out of 28 decisions of the
Senate were considered to be wrong,
Senators would not last very long. No
tolerance would be provided for vir-
tually any institution that was wrong
that much of the time. The Ninth Cir-
cuit Court’s record improved last year,
but barely. According to the National
Law Journal, the court was reversed in
whole or in part in 14 out of 17 cases
last year. Over the last 2 years, that
amounts to a reversal rate of 90 per-
cent. In the last 2 terms, 9 out of 10
times the Ninth Circuit has been
wrong.

The Ninth Circuit’s disastrous record
before the Supreme Court has not been
lost on the Justices of the Supreme
Court. In a letter sent last month sup-
porting a breakup of the Ninth Circuit,
Justice Scalia cited the circuit’s ‘‘no-
toriously poor record on appeal.’’ Jus-
tice Scalia explained, ‘‘A dispropor-
tionate number of cases from the Ninth
Circuit are regularly taken by this
court for review, and a disproportion-
ate number reversed.’’

The Ninth Circuit’s abysmal record
cannot be dismissed or minimized be-
cause the Supreme Court is there to
correct the Ninth Circuit’s mistakes.
In a typical year, the Ninth Circuit dis-
poses of over 8,500 cases. In about 10
percent of those cases, over 850 cases,
the losing party seeks to have a review
in the Supreme Court. Although ap-
peals from the Ninth Circuit occupy a
disproportionate share of the docket,
the Supreme Court grants only be-
tween 20 and 30 petitions from the
Ninth Circuit in a given year. If they
are reversed 90 percent of the time be-
cause they are wrong in those cases
that have been accepted, I do not know
what the error rate would be in the
other 8,500 cases that they litigate or
consider on appeal, or what would be
the error rate in the 850 cases that are
sent, begging the Supreme Court to re-
view the cases. But it is very likely, in
my judgment, if their error rate is 90
percent in those cases that are accept-
ed by the Supreme Court, that there
are a lot of other individuals simply de-
nied justice because of the extremely
poor quality of the Ninth Circuit Court
of Appeals.

This really places upon those of us in
the U.S. Senate a very serious respon-
sibility, a responsibility of seeking to
improve the quality of justice that peo-
ple who live in the Ninth Circuit re-
ceive. Accordingly, of the 8,500 cases
decided by the Ninth Circuit in a year,
only 20 or 30, or about three-tenths of 1
percent, are reviewed by the Supreme
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Court. So, if there are errors in the
other cases, they are just going to re-
main there.

Only three-tenths of 1 percent of the
cases decided by the court are reviewed
by the Supreme Court. So if we say it
is OK for that circuit to be full of
error, it is OK for that circuit to be ab-
sent the quality and the kind of cor-
rectness that is appropriate in the law,
if we predicate our approval on the
basis that there can be an appeal, the
truth of the matter is, the Supreme
Court takes only about three-tenths of
1 percent of the cases for appeal.

The Supreme Court, moreover, se-
lects cases for review predominantly to
resolve splits among the circuits, not
to correct the most egregious errors.
So some of the cases the Supreme
Court does not even take may be more
blatant injustices than the ones that
the Supreme Court does take, because
the Supreme Court is trying to resolve
differences between the Ninth Circuit
and the Second Circuit, or the Eighth
Circuit and the Ninth Circuit, or some-
thing like that. So we have a real
shortfall of justice that exists as a po-
tential whenever we have a court that
is so error ridden, and its error-ridden
nature is demonstrated because of the
correction responsibility that has to be
exercised by the U.S. Supreme Court.

The truth of the matter is, for vir-
tually all litigants within the Ninth
Circuit, the decisions of the Ninth Cir-
cuit are the final word. How would you
like knowing that you were going to
court and that the appellate court
which would oversee your day in court
was reversed 90 percent of the time
when it was considered by the Supreme
Court, but you only had a three-tenths
of 1 percent chance of getting an injus-
tice in your case reversed because the
Supreme Court only takes three-tenths
of 1 percent of the cases? I think Amer-
ica deserves to have more confidence in
its judicial system than that.

The Ninth Circuit is an activist court
in desperate need of therapy and help.
After a thorough review of its record,
it is my judgment that Professor
Fletcher would do more harm than
good in the Ninth Circuit, would move
that court further outside the judicial
mainstream.

There has been a great deal of discus-
sion about the applicability of Federal
antinepotism statutes to this nominee.
I commend individuals for raising this
issue. It is critical to the respect for
law.

I have heard some people say they do
not really care whether this is against
the law or not. Frankly, I think we
ought to care. I think a disregard for
the law, especially as it relates to the
appointment of judges, is a very, very
serious matter. It is critical to the re-
spect for law in a society as a whole
that we in the Senate respect the laws
that apply to us.

However, one of the principles of ju-
dicial restraint identified by Justice
Brandeis many years ago is that a
court should not decide a difficult con-

stitutional or statutory question if
there is another straightforward basis
for resolving the case. Applying that
principle to this nomination, I have
concluded that whether or not the stat-
ute precludes confirmation of Professor
Fletcher, there is ample basis in the
record to suggest that Professor
Fletcher would exacerbate the Ninth
Circuit’s activism and I plan to oppose
his nomination on that basis.

A number of Professor Fletcher’s
writings suggest a troubling tendency
toward judicial activism. For example,
Professor Fletcher has written in
praise of Justice Brennan’s mode of
constitutional interpretation. He also
has criticized the Supreme Court for
reading the Constitution in a literal-
istic way. This is troubling, to say the
least. Justice Brennan, as even his ad-
mirers would admit, is the godfather of
the evolving Constitution and the pri-
mary critic of the literal reading of the
constitutional text.

You know, there are those who be-
lieve the Constitution can be stretched,
and grows, and amends itself to mean
what someone wants it to mean at the
time a crisis arises. I reject that. I re-
ject Brennan’s approach. Professor
Fletcher embraces it. Those who be-
lieve that the Constitution can be an
evolutionary document really are those
who would be able to put their stamp
of meaning anywhere they want any-
time they choose.

The debate over whether evolving
standards of decency or the text should
guide judicial decisions is at the
heart—the very heart—of my concern
over judicial activism. Nowhere in the
country is the Constitution ‘‘evolving’’
more rapidly than in the Ninth Circuit.
We cannot afford to send another activ-
ist to this court.

Although a number of Professor
Fletcher’s writings focus on relatively
esoteric subjects, they display a dis-
turbing tendency toward activism on
the issues addressed.

He has criticized the current limita-
tions on standing and has advocated an
approach that would focus more on the
legislative intent—an inherently dubi-
ous guide—and would afford standing
to plaintiffs excluded by the current
doctrine.

Likewise, he has written that the
procedural history of an amendment’s
enactment can lessen the presumption
of constitutionality that would other-
wise attach to the enactment. Frankly,
we ought to be evaluating the constitu-
tionality on the basis of the Constitu-
tion, not the procedural history. This
is particularly disturbing in light of
the Ninth Circuit’s apparent tendency
to apply a presumption of unconsti-
tutionality to popular initiatives and
other legislation the judges dislike on
policy grounds.

In an opinion piece written in the
midst of Justice Thomas’ confirmation
process, Professor Fletcher wrote that
‘‘the Senate must insist nominees ar-
ticulate their constitutional views as a
condition of their confirmation.’’

Professor Fletcher’s articles and an-
swers to written questions ‘‘articulate’’
his view of the Constitution. Let’s look
at them. It is a view with which I dis-
agree and which, in my judgment, will
only exacerbate the problems of the
Ninth Circuit.

Finally, I want to acknowledge that I
realize we do not appear to have the
votes to defeat this nomination. None-
theless, I believe it is important to
come to the floor and debate this nomi-
nation, rather than approve it in a
midnight session.

Those of us on the Judiciary Com-
mittee have had the opportunity to re-
flect on the problems of the Ninth Cir-
cuit—the shortfall and the injustice for
people who live in the Ninth Circuit,
the likelihood that they get bad deci-
sions and only three-tenths of 1 percent
of them will ever be considered by the
U.S. Supreme Court. This nominee
would only make that problem worse. I
urge my colleagues to oppose the nomi-
nation on that basis.

I yield the floor and reserve the re-
mainder of the time for those opposing
the nomination.

Mr. SPECTER addressed the Chair.
The PRESIDING OFFICER. Who

yields time?
Mr. SPECTER. Mr. President, I ask

unanimous consent that I may speak
for up to 5 minutes on the serious ques-
tion of steel imports and introduce a
piece of legislation.

Mr. LEAHY. Mr. President, does the
Senator ask for that time outside the
time of the Fletcher matter?

Mr. SPECTER. Mr. President, I do.
The PRESIDING OFFICER (Mr.

ASHCROFT). Without objection, it is so
ordered. The Senator from Pennsyl-
vania is recognized.

Mr. SPECTER. I thank the Chair.
(The remarks of Mr. SPECTER per-

taining to the introduction of S. 2580
are located in today’s RECORD under
‘‘Statements on Introduced Bills and
Joint Resolutions.’’)

The PRESIDING OFFICER. The Sen-
ate will now resume debate of the nom-
ination of Judge Fletcher.

Mr. LEAHY. Mr. President, I ask the
Chair, how much time is available to
this side, the proponents of the Fletch-
er nomination?

The PRESIDING OFFICER (Mr.
SMITH of Oregon). Twenty-three min-
utes 16 seconds.

Mr. LEAHY. I yield myself such time
as I may need.

We heard discussion about the Ninth
Circuit. There was a suggestion that it
is reversed all the time.

In the year ending March 31, 1997,
they decided 8,701 matters; the year
ending March 31, 1996, 7,813 matters; in
1995, 7,955 matters. Well, 99.7 percent of
those matters were not overturned.

I ask unanimous consent that an ar-
ticle by Judge Jerome Farris of the
U.S. Court of Appeals for the Ninth
Circuit be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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THE NINTH CIRCUIT—MOST MALIGNED CIRCUIT

IN THE COUNTRY—FACT OR FICTION?
(By Hon. Jerome Farris*)

*Footnotes at end of article.
The Honorable Jerome Farris argues that the

reason the Supreme Court overturns such a high
percentage of Ninth Circuit cases accepted for
review is not because the Circuit is ‘‘too lib-
eral.’’ Rather, Judge Farris emphasizes the high
volume of cases heard by the Ninth Circuit and
its willingness to take on controversial issues.
He suggests that any objective observer would
conclude that the Ninth Circuit is functioning
well and that the system is working precisely as
the Framers of the United States Constitution
intended.

The shell game has survived over the cen-
turies because there are always those who
are not merely willing, but delighted, to be
deceived. If the game is played often enough
and mindlessly enough, one can come very
close to fooling ‘‘all of the people all of the
time.’’

The Ninth Circuit—most maligned circuit
in the country—fact or fiction? It is abso-
lutely true that the United States Supreme
Court accepted twenty-nine cases from the
Ninth Circuit for review in 1997 and reversed
twenty-eight of those decisions, affirming
only one. The prior year, the Supreme Court
reviewed twelve Ninth Circuit cases and re-
versed ten. In 1995, the Supreme Court re-
viewed fourteen Ninth Circuit decisions and
reversed ten. During that period, no other
circuit had so many decisions reversed or so
high a percentage of reversals of cases ac-
cepted for review.1

According to these statistics, the Supreme
Court reversed ninety-six percent of the
Ninth Circuit cases it reviewed in 1997, an all
time high.2

In the year ending March 31, 1997, the
Ninth Circuit decided 8701 matters. In the
same period ending in 1996, the Ninth Circuit
decided 7813 matters. In 1995, the Ninth Cir-
cuit decided 7955 matters. If one considers
the number of Ninth Circuit decisions re-
versed by the Supreme Court against the
total number of cases decided by the Ninth
Circuit, an entirely different picture
emerges. Under this analysis, the Supreme
Court let stand as final 99.7 percent of the
Ninth Circuit’s 1996 cases. No circuit in his-
tory has decided so many cases, and no cir-
cuit in history has had so low a percentage
of cases reversed.

The point is not that one statistic is right
and that the other statistic is wrong, but
that statistics can be deceiving and can be
used to paint almost any picture one wants.
Courts issue ‘‘opinions’’; they do not decide
right and wrong in an absolute sense. Courts
cannot determine right and wrong in an ab-
solute sense because the law is not absolute.
Deciding a legal rule is not like figuring out
an immutable law of physics—a court always
strives for ‘‘the right answer,’’ but because
the law has a life of its own, time determines
what is correct. Courts on occasion reverse
themselves for just that reason.

Any Ninth Circuit judge worthy of the
title would want to revisit the decisions that
were taken for review to determine whether
in any single instance Supreme Court prece-
dent was ignored. One cannot expect news-
paper reporters to make that kind of review.
News articles report the facts and others
analyze the facts. It is my view that no re-
sponsible ‘‘expert’’ would comment before
making such a review. What the review
would reveal is no mystery because all deci-
sions are in the domain of the public.

In 1997, the Supreme Court unanimously
reversed twenty-one cases (eight of those de-
cisions were per curiam). In the one Ninth
Circuit case that the Supreme Court af-
firmed (the vote was eight to one), the ma-

jority held that the opinion properly fol-
lowed Supreme Court precedent.3 In one case
that the Supreme Court unanimously re-
versed, the Ninth Circuit followed a Tenth
Circuit decision. The Eighth Circuit, how-
ever, decided the issue a different way and
the Supreme Court resolved the split.4

In Saratoga Fishing Co. v. J.M. Martinac &
Co., 5 a six to three reversal, Justice Scalia,
joined by Justice Thomas, noted in dissent
that ‘‘an impressive line of lower court deci-
sions applying both federal and state law’’ 6

has, like the Ninth Circuit, precluded liabil-
ity in analogous situations. 7

In eight of the reversed Ninth Circuit
cases, the Supreme Court resolved conflicts
between the circuits: Old Chief v. United
States; 8 California Division of Labor Standards
Enforcement v. Dillingham Construction; 9

United States v. Brockamp; 10 Regents of the
University of California v. Doe; 11 Inter-Modal
Rail Employees Ass’n v. Atchison, Topeka, &
Santa Fe Railway; 12 United States v. Hyde; 13

Glickman v. Wileman Bros. & Elliott; 14 Quality
King Distributors, Inc. v. L’anza Research
International, Inc. 15 Thus, in many of the
cases that were reversed, the Ninth Circuit
was not alone in concluding a different re-
sult than the result the Supreme Court
reached. Make no mistake, however, the Su-
preme Court did critcize the Ninth Circuit in
some of its reversals. In one reversal, the Su-
preme Court stated that the Ninth Circuit
failed to follow Supreme Court precedent. 16

Courts are bound to follow Supreme Court
precedent. However, what we write are opin-
ions. The sin is not being wrong, but being
wrong when the guidance was clear and when
there was a deliberate failure to follow the
guidance.

Two cases illustrate the dilemma of circuit
courts: Washington v. Glucksberg, 17 regarding
physician-assisted suicide, and Printz v.
United States, 18 regarding the Brady Handgun
Violence Prevention Act. 19 The Supreme
Court reversed both of these Ninth Circuit
decisions.

The Brady Act was widely discussed pub-
licly and received much political interest. At
issue in Printz v. United States was whether
the Brady Handgun Act violated Article I, § 8
and the Tenth Amendment of the United
States Constitution by commanding chief
law enforcement officers to conduct back-
ground checks of handgun purchasers. In a
two to one decision, the Ninth Circuit found
no constitutional violation. The Supreme
Court, by a vote of five to four, reversed.
Justice Scalia delivered the opinion of the
Court in which Rehnquist, O’Connor, Ken-
nedy, and Thomas joined; O’Connor filed a
concurring opinion; Thomas filed a concur-
ring opinion; Stevens filed a dissenting opin-
ion, in which Souter, Ginsburg, and Breyer
joined; Souter filed a separate dissenting
opinion; and Breyer filed a dissenting opin-
ion, in which Stevens joined. One might rea-
sonably conclude that the solution was less
than obvious.

Physician-assisted suicide has also been
soundly debated in both public and political
arenas. The question for decision in
Glucksberg was whether a Washington statue
that imposes a criminal penalty on anyone
who ‘‘aids another person to attempt sui-
cide’’ denies the Fourteenth Amendment’s
Due Process Clause liberty interest of men-
tally competent, terminally ill adults to
choose their time and manner of death. The
Ninth Circuit, in an eight to three en banc
panel decision, found a liberty interest in the
right to die and then weighed the individ-
ual’s compelling liberty interest against the
state’s interest. The Ninth Circuit found the
statute unconstitutional. The Supreme
Court unanimously reversed the Ninth Cir-
cuit decision with five separate concurring
opinions.

Was the Ninth Circuit ‘‘wrong’’ in either of
these cases? The Circuit would have been, in
my opinion, if it had not resolved each of the
complex issues and given them full, careful,
and decisive consideration. The Supreme
Court reversed these decisions, but who
would say that the system is not functioning
as it was intended to function? Everyone is
entitled to their own views, but the conclu-
sion, in my view, is that the system envi-
sioned by the Framers of the Constitution
continues to function properly.

The decisions of the Supreme Court be-
come the law of the land because our system
of government requires settled law. It is
therefore necessary that one court make a
final decision, and, right or wrong, that deci-
sion governs our society.

That the Supreme Court can be ‘‘wrong’’ is
evident to any student of American law, his-
tory, politics, or society. This county’s juris-
prudential history is filled with famous
cases, affecting our entire society, in which
the Supreme Court decided that it had pre-
viously reached an erroneous result: Brown
v. Board of Education of Topeka; 20 Bunting v.
Oregon; 21 Garcia v. San Antonio Metropolitan
Transit Authority; 22 and twice reversing itself
on death penalty cases in the 1970s, to name
a few.

The Supreme Court also reverses itself in
many less well-known cases. This term it re-
versed a decision regarding public school
teachers in parochial schools. 23 The term be-
fore that it reversed itself in Seminole Tribe of
Florida v. Florida, 24 and the year before that
in Hubbard v. United States. 25 Justice
Brandeis’s dissent in the 1932 case, Burnet v.
Coronado Oil & Gas Co., 26 argued that the Su-
preme Court should overrule an earlier deci-
sion 27 and cites thirty-five cases in which
the Supreme Court overruled or qualified its
earlier decisions.

This list of Supreme Court reversals—in no
way meant to be comprehensive—actually
constitutes a high reversal rate considering
that the Supreme Court currently averages
about eighty to ninety decisions a year, or
one percent of the number of cases that the
Ninth Circuit hears. This comparison sug-
gests that the Supreme Court would have to
reverse one hundred Ninth Circuit cases a
year in order to reverse the Ninth Circuit at
as high a rate as the Supreme Court reverses
itself (which it does about once a year).

In other instances, Congress has decided
that the Supreme Court had the wrong an-
swer and enacted legislation to effectively
overrule the decision, such as the Religious
Freedom Restoration Act of 1993 (RFRA) 28

and the 1982 Voting Rights Act Amend-
ments.29 The Supreme Court upheld the con-
stitutionality of the 1982 Voting Rights Act
Amendments 30 and it found RFRA unconsti-
tutional.31

Do these results prove that Congress was
right and that the Supreme Court was
wrong? Or do these results prove that the Su-
preme Court was right and that Congress was
wrong? Of course not. Rather, the results
provide examples of the checks and balances
designed in the Constitution to make our
government run properly. Similarly, when
the Supreme Court reverses an appellate
court decision, it does not mean that the de-
cision was wrong in an absolute sense, and
more importantly, it does not mean that the
appellate court was not functioning properly
in its role in the judiciary and in the United
States government.

Part of the cause of the misperception
about right and wrong is created in the
training of lawyers at law school. Most law
schools begin teaching law in a formalistic
manner: the student learns the law, and
there is only one correct law. This formalism
gets carried on as law students enter the
legal profession. Lawyers often argue before
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me that there is only one possible result
(‘‘The law dictates this result!’’). This is
rarely true, and is never true in complicated
cases. There are always some arguments for
each side, otherwise the case would be frivo-
lous. The bottom line is that reasonable
minds can differ and can each still be reason-
able.

The Ninth Circuit deals with more cases
than any other circuit. It is not surprising,
then, that the Ninth Circuit would deal with
more complicated and important issues than
any other circuit. Both of these factors con-
tribute to the Supreme Court’s review and
reversal of more Ninth Circuit cases than
cases from other circuits.

Some observers contend that the Ninth
Circuit is reversed so often because it is the
most liberal circuit in the country and be-
cause the Supreme Court is currently con-
servative. This hypothesis also provides am-
munition to those now arguing that the
Ninth Circuit should be split (a topic for an-
other article).32 However, these observers
have failed to review the facts. Of the opin-
ions signed by Ninth Circuit judges that
were reversed this year by the Supreme
Court, eleven were authored by Democratic
presidential appointees, and nine were au-
thored by Republican presidential ap-
pointees. Apparently the Supreme Court is
an equal opportunity reverser.

To function properly, each court must do
its duty to the best of its ability. Parties
must be able to rely on the full resolution of
cutting edge issues in each court to which
the issues are submitted. There is always the
risk of reversal, but that risk should not—
cannot—drive the system. The Supreme
Court was better able to treat the question
of physician-assisted suicide and the issue of
the Brady Act because it had decisive opin-
ions to review. One could assume that these
issues are closed, and they certainly may be
for the immediate future. History reminds
us, though, that serious controversial issues
are revisited from time to time. This com-
ment is written by a circuit judge whose life
would certainly have been different had the
Dred Scott 33 decision not been revisited.

I make no prediction for the future of any
of the Ninth Circuit reversals, but one com-
mentator was not so cautious. Writing while
Glucksberg 34 was pending before the Supreme
Court, Roger S. Magnusson 35 in the Pacific
Rim Law and Policy Journal, predicted:

Although an adverse Supreme Court opin-
ion could potentially retard the process of
pro-euthanasia law reform, this would be a
temporary delay only which could not sur-
vive generational change. In the United
States and beyond, the development of a
legal right to die with medical assistance,
appears inevitable.36

What is important to remember is that
opinions, unlike arithmetic solutions, may
vary. Our system under the Constitution is
designed to put an end to variations because
the Supreme Court makes the final decision.
The danger is not that an appellate court
gets reversed, but that a court might let pos-
sible reversal deter decisive, full, and rea-
soned consideration of important issues. An
even greater danger is that the high regard
in which all courts must be held if our sys-
tem is to be a rule of law, not of judges, is
threatened if those who are personally ambi-
tious can dismiss a reasoned decision of any
court with the throwaway phrase—‘‘Oh well,
that decision is just the irresponsible act of
a coterie of liberal judges.’’ All tyrants first
seek to malign the rule of law.

FOOTNOTES

*Judge, United States Court of Appeals for the
Ninth Circuit.
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Hyde v. United States, 92 F.3d 779, 781 (9th Cir. 1996).
The Supreme Court held that a showing of ‘‘fair and
just reason’’ by defendant was necessary. See Hyde,
117 S. Ct. at 1631.
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25 514 U.S. 695 (1995) (overruling United States v.
Branblett, 348 U.S. 503 (1995)).

26 285 U.S.C. 393 (1932), overruled by Helving v.
Mountain Producers Corp., 303 U.S. 376 (1938).

27 See Gillespie v. Okla, 257 U.S. 501 (1922) overruled
by Helvering, 303 U.S. at 376.

28 42 U.S.C. § 2000bb (1994).
29 42 U.S.C. § 1973b (1994).
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1491 (1997).
31 See Boerne v. Flores, 117 S. Ct. (1997).
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splitting the circuit, has never made sense to me.
Accepting arguendo, the hypothesis that the Ninth
Circuit is reversed often because it is to ‘‘too’’ lib-
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33 Dred Scott v. Sandford, 60 U.S. 393 (1856) (super-
seded by the adoption of the 13th and 14th Amend-
ments of the U.S. Constitution after the Civil War).

34 117 S. Ct. 2258 (1997).
35 Lecturer, University of Sydney School of Law;

B.A. LL. B. (Hons) (A.N.U.) (1988), Ph.D. (Melb),
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Right to Die: Social and Jurisprudential Aspects of the
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6 Pac. RIM & POL’Y J. 1, 5 (1997).

Mr. LEAHY. Mr. President, it has
been suggested that if a court is over-
turned by the Supreme Court, that peo-
ple ought to start asking whether
those judges should be thrown out. And
one Senator said, ‘‘Suppose we were
overturned like that, how long would
we last here in the Senate?’’ Well, it
seems to me that the U.S. Senate voted
very strongly—84 Senators voted for
the so-called Communications Decency
Act even though it was obviously un-
constitutional. That went to the Su-
preme Court and was overturned.

A majority of the U.S. Senators
voted for the line-item veto—again,
blatantly unconstitutional but popular
back home. That was overturned by
the U.S. Supreme Court.

Eighty-five percent of the people, ac-
cording to a poll, said they wanted
some form of the Brady bill. This Sen-
ate voted for that overwhelmingly,
knowing that it was probably unconsti-
tutional. That was overturned by the
Supreme Court.

I can think, since I have been here, of
a number of times when this body went
pell-mell forward on a number of bills
because it was so popular to vote for
them. Many times I found myself as a
lone dissenter on matters that went to
the U.S. Supreme Court and were then
overturned as unconstitutional.

The same Senators who criticize
judges who from time to time have an
opinion reversed by a higher court
ought to be careful with respect to
what they advocate. If that standard
were applied to Senators should all
Senators who voted for a bill that gets
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overturned as unconstitutional have to
resign? Maybe not the first time they
vote for something declared unconsti-
tutional; maybe they shouldn’t have to
leave the first time, because everybody
is allowed a mistake. If they did it a
second time, do they have to go then?
I come from a tolerant State. I belong
to a religion that believes in redemp-
tion and forgiveness. So we will let
them get away with two.

We are in the baseball season. Sup-
pose they voted for three unconstitu-
tional bills because they were popular
but they get overturned as unconstitu-
tional. Well, we are now considering
perspectives beyond religion and poli-
tics, we are going to baseball. Three
times, three strikes—are you out?
Let’s be a little careful when we use
some of these analogies about who
should or should not serve on a court
depending on how many times they get
reversed.

Senators may not want to go back
and ask how many times they voted for
something, how many times they gave
wonderful speeches in favor of some-
thing, how many times they sent out
press releases, sent feeds back to their
TV station, maybe used them in their
reelection ads, and then, guess what?
The U.S. Supreme Court overturned
that legislation as unconstitutional.

Especially, I say to some of my
friends on the other side, when the ma-
jority of those voting to declare those
laws unconstitutional were Republican
members of the U.S. Supreme Court,
reported by Republican Presidents, and
extolled as great conservatives. In each
one of the cases I have referenced, I
agreed with them. They were the true
conservatives. What they wanted to
conserve was the Constitution of the
United States.

Sometimes when we want to stand up
here and tell how conservative we are,
we ought to say: Are we conservative
with regard to the Constitution of the
United States? Are we prepared to con-
serve the U.S. Constitution?

I recall one day on a court-stripping
bill on this floor years ago an effort
was made to pass a court-stripping bill,
a bill to withdraw jurisdiction from the
courts over certain matters of con-
stitutional remedies, because the polls
showed how popular it would be. One
Friday afternoon, three Senators stood
on this floor and talked that bill into
the ground.

I was proud to be one of those three
Senators. As I walked out with the
other two—one, the Senator from Con-
necticut, then an independent, Senator
Lowell Weicker; the third Senator who
had joined with us to talk down that
court-stripping bill, my good friend,
now deceased, Senator Barry Gold-
water of Arizona. Senator Goldwater
put his arms around the shoulders of
both of us, and we were both a little bit
taller than he, and said, ‘‘I think we
are the only three conservatives in the
place.’’

I can’t speak for Senator Weicker,
how he might have felt about that; I

took it as a heck of a compliment—not
because I go back and claim to be a
conservative in my politics back home.
I only claim to be a Vermonter, doing
the best I can for my State. When I
stand up for the U.S. Constitution, as I
have so many times for the first
amendment, I do it because I try to
conserve what is best in our country.

Professor William Fletcher is a fine
nominee. He is a decent man. He was
first nominated to the U.S. Court of
Appeals for the Ninth Circuit, May 7,
1995, over 3 years ago. I don’t know of
any judicial nominee who has had to
endure the delay and show the patience
of this nominee. He was nominated
May 7, 1995. We are only a few months
away from 1999.

I have spoken on many occasions
about how the Republican Senate is re-
writing the record books in terms of
delaying action on judicial nominees,
but Professor Fletcher’s 41 months ex-
ceeds the 33-month delay in the consid-
eration of the nomination of Judge
Richard Paez and Anabelle Rodriguez;
or the 26 months it took to confirm
Ann Aiken; or the 24 months it took to
confirm Margaret McKeown; or the 21-
month delay before confirmation of
Margaret Morrow and Hilda Tagle who
found, unfortunately, in this Senate,
that if you are either a woman or a mi-
nority, you seem to take a lot longer
to get through the Senate confirmation
process.

In the annual report on the judiciary,
the Chief Justice of the Supreme Court
observed:

Some current nominees have been waiting
a considerable time for a Senate Judiciary
Committee vote or a final floor vote. The
Senate confirmed only 17 judges in 1996 and
36 in 1997, well under the 101 judges it con-
firmed in 1994.

He went on to note:
The Senate is surely under no obligation to

confirm any particular nominee, but after
the necessary time for inquiry it should vote
him up or vote him down.

Mr. President, 31⁄2 years is a long
time to examine a nomination and to
leave a judgeship vacant. Even at the
pace of the U.S. Senate, 31⁄2 years is
long enough for us to make up our
mind.

Around Mother’s Day in 1996, the Ju-
diciary Committee did report the nom-
ination of Professor Fletcher to the
Senate, but that year the majority, Re-
publican majority, decided not to vote
on any nominees to courts of appeals,
so the nomination was not considered
by the Senate. The committee vote,
though, in 1996 was more than 2–1 in
favor, including Senator HATCH, Sen-
ator SPECTER, Senator DEWINE, and
Senator SIMPSON. This year, the vote
was delayed until past Mother’s Day.
The vote was taken May 21, 1998. The
committee’s second consideration of
the nominee resulted in a vote of 2–1.

I know some do not like Judge Betty
Binn Fletcher. They do not agree with
her decisions. In our Federal judicial
system, there are mechanisms for hold-
ing judges accountable. There are pan-

els of judges at the courts of appeals.
There are en banc considerations.
There is ultimately the controlling au-
thority of the U.S. Supreme Court.
Judge Fletcher’s decisions are subject
to review and reversal, just like every
other judge.

No one should turn their anger with
Judge Betty Fletcher into a reason to
delay or oppose the appointment of
Professor William A. Fletcher. No one
should try to get back at Judge Betty
B. Fletcher through delay of the con-
firmation of her son.

Senate Republicans have continued
their attacks against an independent
Federal judiciary and delayed in filling
longstanding vacancies with qualified
persons being nominated by the Presi-
dent. Professor Fletcher’s nomination
has been a casualty of their efforts.
Forty-one months—41 months—and
two confirmation hearings have been
enough time for examination to bring
the Fletcher nomination to a vote.
Professor Fletcher is a fine person and
an outstanding nominee who has had to
endure years of delay and demagoguery
as some chose to play politics with our
independent judiciary.

Professor Fletcher has the support of
both Senators from California. The
ABA gave him the highest rating. He is
supported by many judges and lawyers
and scholars from around the State,
the Ninth Circuit, and the country. I
commend the distinguished chairman
of the Senate Judiciary Committee,
the senior Senator from Utah, Senator
HATCH, and many other Republican
Senators who have continued to sup-
port this fair-minded nominee.

I look forward to Senate action this
afternoon and I look forward to the
fact that he will be confirmed.

Mr. President, I withhold the remain-
der of my time.

I yield the floor.

Mr. THURMOND. Mr. President, I
rise today in opposition to the nomina-
tion of William Fletcher for the Ninth
Circuit Court of Appeals.

When this nomination was first con-
sidered in the Judiciary Committee in
1996, I opposed it because I believed
that the anti-nepotism statute, 28
U.S.C. 458, prohibited him from serving
on the Ninth Circuit based on the fact
that his mother, Betty Fletcher, is a
judge on the same court. There has
been some dispute about whether this
statute applies to judges rather than
only inferior court employees, and the
Senate yesterday passed legislation by
Senator Kyl to clarify that the statute
does apply to judges. However, the re-
vision is prospective in nature and does
not apply to Professor Fletcher. In my
view, Professor Fletcher’s nomination
violates the statute as it existed before
the Senate’s clarification. Thus, I must
oppose this nomination because I be-
lieve it violates the anti-nepotism
laws.
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Moreover, I have serious reservations

about Professor Fletcher’s judicial phi-
losophy. I believe we have a duty to op-
pose nominees who do not have a prop-
er respect for the limited role of a
judge in our system of government.

One of the strongest and most influ-
ential advocates for an activist Federal
judiciary in this century was Supreme
Court Justice William Brennan. He be-
lieved that the Constitution was a liv-
ing document and that judges should
interpret the Constitution as though
its words change and adapt over time.
I have always believed that this view of
the Constitution is not only wrong but
dangerous to our system of govern-
ment. The words of the Constitution do
not change. They have an established
meaning that should not change based
on the views of a judge. They should
change only through an amendment to
the Constitution. It is through the
amendment process that the people can
determine for themselves what the
Constitution says, rather than unac-
countable, unelected judges making
the decisions for them.

Professor Fletcher has written in
strong support of Justice Brennan and
his activist judicial philosophy. In a
1991 law review article, he praised Jus-
tice Brennan for his, quote, ‘‘sense that
the Constitution has meaning beyond
the bare words of the text.’’ He stated
that some parts of the Constitution
are, quote, ‘‘almost constitutional
truths in search of a text.’’ He even ap-
provingly quoted Justice Brennan’s fa-
mous statement regarding Constitu-
tional interpretation that, quote, ‘‘the
ultimate question must be what do the
words of the text mean in our time.’’

I firmly believe that the role of the
judge is to interpret the law as the leg-
islature intended, not to interpret the
law consistent with the judge’s public
policy objectives. A judge does not
make the law and is not a public policy
maker. Professor Fletcher has been
critical of the modern Supreme Court
for its lack of political and govern-
mental experience. In a 1987 law review
article, he criticized recent landmark
Supreme Court decisions on the separa-
tion of powers, saying the Court, quote,
‘‘read the Constitution in a literalistic
way to upset what the other two
branches had decided, under the politi-
cal circumstances, was the most work-
able arrangement.’’ What is convenient
in a political sense is irrelevant to a
proper interpretation of the Constitu-
tion.

Moreover, Professor Fletcher has
been nominated to the Ninth Circuit,
and the Supreme Court routinely finds
it necessary to reverse the Ninth Cir-
cuit. Indeed, in recent years, the Ninth
Circuit has been reversed far more
often than any other circuit. This
trend will be corrected only if we con-
firm sound, mainstream judges to this
critical circuit. I do not see that prob-
lem abating with nominees such as the
one here, who even characterizes him-
self as being in his words, quote, ‘‘fair-
ly close to the mainstream.’’

If Professor Fletcher is confirmed, I
sincerely hope that he turns out to be
a sound, mainstream judge and not a
judicial activist from the left. I hope
he helps to improve the dismal reversal
rate of the Ninth Circuit.

However, we must evaluate judges
based on the record we have before us.
As I read Professor Fletcher’s record, it
does not convince me that he is an ap-
propriate addition to the Court of Ap-
peals. Therefore, because of my inter-
pretation of the anti-nepotism statute
and my concerns about judicial activ-
ism, I cannot support this nominee.

Mr. BAUCUS. Mr. President, I rise
today to express my strong support for
the nomination of William A. Fletcher
to the U.S. Court of Appeals for the
Ninth Circuit. Mr. Fletcher has proven
himself superbly qualified for this posi-
tion. A man of deep personal integrity,
of sound judgement and a well re-
spected legal scholar, Mr. Fletcher’s
nomination is certainly deserved and
given that five judgeships remain va-
cant on the Ninth Circuit, his con-
firmation is well past due.

Mr. Fletcher’s qualifications for this
position are truly remarkable, Mr.
President. He is a graduate of Harvard
University and a Rhodes Scholar. Wil-
liam Fletcher earned his law degree
from Yale, clerked at the United States
Supreme Court, and has dedicated him-
self to a career of exploring legal theo-
ries as a professor and as an esteemed
author.

Fletcher has been a professor at
Boalt Hall since 1977 where he was
awarded the Distinguished Teaching
Award in 1993, an honor bestowed annu-
ally upon the five finest faculty mem-
bers on the Berkley campus. Fletcher
has also served as a visiting professor
at the University of Michigan, Stan-
ford Law School, Hastings College of
Law, and the University of Cologne,
and he has served as an instructor at
the Salzburg Seminars.

Professor Fletcher’s scholarly works
include influential law review articles
that have been immensely useful to
both academics and practitioners. His
works include published articles relat-
ing to the topics of civil procedure and
federal courts, such as standing and
the Eleventh Amendment, sovereign
immunity and federal common law. In
exploring the law and authoring these
esteemed articles, Fletcher dem-
onstrates his uncanny powers of analy-
sis and steadfast objectivity.

In addition to my support Mr. Presi-
dent, William Fletcher’s nomination
enjoys broad support across political
and ideological spectrums. He has been
endorsed not only by an extensive
array of his peers throughout the coun-
try, but also by a number of non-par-
tisan observers and the American Bar
Association, all of whom comment on
the centrist, pragmatic approach he
brings to the law. I am completely con-
fident that Mr. Fletcher is the best
possible candidate to the U.S. Court of
Appeals for the Ninth Circuit.

So again Mr. President I would like
to express my unequivocal support for

William A. Fletcher as a highly quali-
fied nominee to the U.S. Court of Ap-
peals for the Ninth Circuit. I will con-
clude by quoting one of Mr. Fletcher’s
colleagues in saying ‘‘If Willy Fletcher
presents a problem [for the Judiciary
Committee], there is no academic in
America who should get a court ap-
pointment.’’

Mr. SESSIONS. Mr. President, how
much time remains?

The PRESIDING OFFICER. The Sen-
ator from Alabama has 6 minutes 40
seconds.

Mr. SESSIONS. Mr. President, there
have been several speakers, including
the Senator from Ohio and the Senator
from Missouri, who have talked about
the unique circumstances that are at
foot here in dealing with the Ninth Cir-
cuit, and that we have a responsibility
and a duty to make sure that we use
our advise and consent authority wise-
ly to improve the courts in America,
and the Ninth Circuit is in need of, se-
vere need of reform. It has been re-
versed in nearly 90 percent of its cases
in the last 2 years—an unprecedented
record that no circuit, to my knowl-
edge, has even been suggested to have
approached. The New York Times has
referred to the Ninth Circuit Court of
Appeals—which includes California and
most of the west coast—and they said
that a majority of the Supreme Court
considers the Ninth Circuit a rogue cir-
cuit.

Now, some Senators suggest this is
politics. Mr. President, I was elected by
the people of my State to come here,
and one of my duties is to evaluate
Federal judges. I have affirmed and
voted for the overwhelming majority of
the Clinton nominees. I am willing to
vote on this one. I have agreed to this
nomination to come up and be voted
on. But I want to have my say. I am
concerned about this. I don’t think
that is politics.

As a matter of fact, let me quote to
you from an article that Mr. Fletcher,
the nominee, wrote a few years ago re-
ferring to the confirmation process in-
volving Justice Clarence Thomas. What
he said about the role of the Senate
was this:

Does the Senate have the political will—

That is us, me—
to come down here and do the unpleasant

duty of standing up and—

And talk about a gentleman who is
charming, I am sure, and a nice fel-
low—

talking about the unpleasant fact that he
may not be the right nominee for the court?

He said:
Does the Senate have the political will to

insist that its constitutional advise and con-
sent role become a working reality?

Mr. President, I have been here 2
years. One nominee withdrew before a
vote, and we hadn’t voted on any nomi-
nees. So we are not abusing our advise
and consent power. As a matter of fact,
I don’t think we have been aggressive
enough in utilizing it to ensure that
the nominees to the Federal bench are
mainstream nominees.
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That is what we are talking about.

He said, ‘‘The Senate must be prepared
to persuade. . . .’’ This is Mr. Fletcher,
who wrote this article. He is an aca-
demic, a professor, so he can sit around
and find time to write these articles.
We are not dealing with a proven prac-
titioner, a person who served as a State
or Federal judge, as we normally have.
We are dealing with a nominee who has
never practiced law in his life, has
never tried a lawsuit, has never been in
court and had to answer to a judge.
Yet, he is going to be superintending
the largest Federal circuit in the coun-
try. This is what he wrote:

The Senate must be prepared to persuade
the public that an insistence on full partici-
pation in choosing judges is not a usurpation
of power.

That is all we are doing. We are tell-
ing the President of the United
States—and it is going to get more se-
rious with additional nominees to this
circuit—that we have to have some
mainstream nominees. We have to do
something about the Ninth Circuit,
where 27 out of 28 cases were reversed
in the term before last, and 13 out of 17
were reversed in the last term. That
has been going on for 15 or 20 years. It
is not even a secret problem anymore.
It is an open, acknowledged problem in
American jurisprudence. The U.S. Su-
preme Court is trying to maintain uni-
formity of the law.

For example, this summer, the Ninth
Circuit was the only circuit to rule
that the Prison Litigation Reform
Act—passed here to improve some of
the horrendous problems we were hav-
ing with litigation by prisoners—was
unconstitutional. Every other circuit
that addressed the issue upheld the
constitutionality of this act, including
the First, Fourth, Sixth, Eighth, and
Eleventh Circuit have affirmed the
constitutionality of the Prison Litiga-
tion Reform Act. But not the Ninth
Circuit. It is out there again.

As a matter of fact, I have learned
that they utilize an extraordinary
amount of funds of the taxpayers on
defense of criminal cases. In fact, they
have approved one-half of the fees for
court-appointed counsel in the entire
United States. There are 11 circuits in
America. This one is the biggest, but
certainly not more than 20, 25 percent
of the country—probably less than
that. They did half of the court-ap-
pointed attorney’s fees because they
are turning criminal cases into pro-
longed processes where there is no fi-
nality in the judgment—a problem that
America is coming to grips with, the
Supreme Court is coming to grips with,
and the people of this country are com-
ing to grips with. That is just an exam-
ple of what it means to have a problem
there.

Mr. President, I will just say this:
This nominee was a law clerk, in addi-
tion to never having practiced, and he
clerked for Justice Brennan, who was
widely recognized as the epitome of ju-
dicial activism. His mother is on this
court today, the Ninth Circuit, and she

is recognized as the most liberal mem-
ber of the court. Perhaps one other is
more liberal. It is a problem we have to
deal with.

I would like to mention this. In talk-
ing about the confirmation process, he
made some unkind and unwise com-
ments about Justice Thomas in a 1991
article. He questioned, I think fun-
damentally, the integrity of Justice
Thomas. What kind of standard do we
need to apply here? He believed a very
high standard. This is what he said:

Judge Clarence Thomas did have a record,
although not distinguished enough to merit
President Bush’s accolades. But Thomas
backed away from that record, pretending he
meant none of what he had written, and said
that he never talked about Roe v. Wade with
anyone and, of course, he didn’t talk dirty to
Anita Hill either.

The PRESIDING OFFICER. All of
the Senator’s time has expired.

Mr. SESSIONS. Mr. President, I
think that was an unkind comment. I
don’t believe he is the right person for
this circuit, and I object to his nomina-
tion.

I yield the floor.
Mr. LEAHY. Mr. President, how

much time do I have remaining?
The PRESIDING OFFICER. The Sen-

ator has 11 minutes 4 seconds.
Mr. LEAHY. Mr. President, Mr.

Fletcher has waited a long, long time—
nearly 31⁄2 years—for this moment. He
has been voted out of the Senate Judi-
ciary Committee by an overwhelming
margin twice. He is strongly supported
by both Republicans and Democrats in
this body. He has waited long enough.

I yield back the remainder of my
time so we can go to a vote on Profes-
sor Fletcher.

The PRESIDING OFFICER. The
question is on agreeing to the nomina-
tion. Are the yeas and nays requested?

Mr. LEAHY. Mr. President, I think
the other side has forgotten to ask for
the yeas and nays.

To protect them, I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
The PRESIDING OFFICER. The

question is, Will the Senate advise and
consent to the nomination of William
A. Fletcher, of California, to be a
United States Circuit Judge for the
Ninth Circuit? On this question the
yeas and nays have been ordered, and
the clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. FORD. I announce that the Sen-
ator from Ohio (Mr. GLENN) and the
Senator from South Carolina (Mr. HOL-
LINGS) are necessarily absent.

The result was announced—yeas 57,
nays 41, as follows:

[Rollcall Vote No. 309 Ex.]

YEAS—57

Akaka
Baucus
Bennett
Biden

Bingaman
Boxer
Breaux
Bryan

Bumpers
Byrd
Chafee
Cleland

Collins
Conrad
D’Amato
Daschle
Dodd
Domenici
Dorgan
Durbin
Feingold
Feinstein
Ford
Gorton
Graham
Harkin
Hatch

Inouye
Jeffords
Johnson
Kennedy
Kerrey
Kerry
Kohl
Landrieu
Lautenberg
Leahy
Levin
Lieberman
Lugar
Mack
Mikulski

Moseley-Braun
Moynihan
Murray
Reed
Reid
Robb
Rockefeller
Roth
Sarbanes
Smith (OR)
Specter
Stevens
Torricelli
Wellstone
Wyden

NAYS—41

Abraham
Allard
Ashcroft
Bond
Brownback
Burns
Campbell
Coats
Cochran
Coverdell
Craig
DeWine
Enzi
Faircloth

Frist
Gramm
Grams
Grassley
Gregg
Hagel
Helms
Hutchinson
Hutchison
Inhofe
Kempthorne
Kyl
Lott
McCain

McConnell
Murkowski
Nickles
Roberts
Santorum
Sessions
Shelby
Smith (NH)
Snowe
Thomas
Thompson
Thurmond
Warner

NOT VOTING—2

Glenn Hollings

The nomination was confirmed.
Mr. WARNER addressed the Chair.
The PRESIDING OFFICER. The

Chair recognizes the Senator from Vir-
ginia.

If the Senator will withhold for one
moment.
f

EXECUTIVE CALENDAR

The PRESIDING OFFICER. Under
the previous order, the Senate now
confirms Executive Calendar Nos. 803,
804, 808, en bloc.

The nominations considered and con-
firmed en bloc are as follows:

THE JUDICIARY

H. Dean Buttram, Jr., of Alabama, to be
United States District Judge for the North-
ern District of Alabama.

Inge Prytz Johnson, of Alabama, to be
United States District Judge for the North-
ern District of Alabama.

Robert Bruce King, of West Virginia, to be
United States Circuit Judge for the Fourth
Circuit.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I would
like to address the Senate.

The PRESIDING OFFICER. The Sen-
ator from Virginia cannot be heard.
Please come to order.

The Senator from Virginia.
Mr. WARNER. Mr. President, I see

our distinguished colleague from West
Virginia has risen.

May I retain the floor?
Mr. BYRD. Absolutely. Parliamen-

tary inquiry.
The PRESIDING OFFICER. The Sen-

ator from West Virginia.
Mr. BYRD. Mr. President, has the

motion been made to reconsider the
vote by which the nominees were con-
firmed?

The PRESIDING OFFICER. By the
agreement, that has been laid on the
table and the President is to be imme-
diately notified of the Senate’s action.

Mr. BYRD. Very well, has the Senate
returned to legislative session?
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